Mr. Holt stated that he examined the TD 25 dozer in
question, and that he was familiar with mandatory standard
section 77.404(a).  In his opinion, a machine can have a
defect and still be considered safe.  He indicated that simply
because a machine mechanical part is out of adjustment, or
has a "slight defect," this would not render it unsafe
(Tr. 73) .  Mr. Holt considered the accident victim to., be an
experienced and safe worker, and he had a reputation for being
conscientious (Tr. 75).

Mr. Holt stated that the inability to shut down an
engine by use of a throttle was not a safety hazard or a
violation of section 77.404 (a), because there was an alternative
way of checking out the engine and the victim knew this (Tr. 75).

Mr. Holt offered two "theories" of his own as to how
the accident could have happened.  He indicated that the victim's
age, lack of agility, and poor eyesight all contributed to
the accident.  Mr, Holt stated that the victim may have been
caught up in the crawler of the machine when he attempted
to stop it from creeping after leaving it to go to his pick-up
truck which was nearby, or he may have accidentally accelerated
the machine by inadvertently striking the throttle when he
slipped while getting out of the cab during the lunch break
(Tr. 76-85).

Mr. Holt was of the opinion that a defective throttle
would not render the machine in question unsafe, and he
conceded that the throttle in question was determined to be
defective and that it was replaced (Tr. 85).

On cross-examination, iMr. Holt could not state whether
or not a properly operating throttle could have prevented
the accident (Tr. 87).  He confirmed that his theories as
to how the accident occurred were premised on the fact that
the machine engine was running.  When asked whether his
opinions would have been different if there was a way to shut
the engine down, Mr. Holt could not answer, but he considered
that his opinions as to how the accident may have happened
do not assume that the throttle was bad (Tr. 88);

Stipulations

The Darties stipulated as to jurisdiction, and they

te respondent is a large mine operator, and

sed civil penalties, if affirmed, will not

c-t the respondent's ability to continue in

3).

981ot do so.  He dropped the blade of the machine
